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Introduction

The purpose of this policy brief is to provide an overview
of the Colorado River Basin Ten Tribes Partnership
Tribal Water Study (Study), a unique review of the water
rights, water uses, and future plans of the member tribes
of the Colorado River Basin Tribes Partnership (Ten
Tribes Partnership). The information in this policy brief
is taken directly from the Study.

In the foreword to the Study, Bureau of Reclamation
(Reclamation) Commissioner Brenda Burman states
that Reclamation and the Ten Tribes Partnership
collaborated to document current water use and
potential future water development to better facilitate
planning and decision-making throughout the Colorado
River Basin (Basin). The Study strengthens a Department
of the Interior commitment to address water issues
facing tribes and recognizes that the Colorado River is
an essential foundation for the physical, economic, and
cultural sustenance of tribes in the Basin. The Study
also explores ways to provide a wide range of benefits
to both Partnership Tribes and other water users. The
mutual trust and understanding forged during the Study
will prove to be critical as the Basin collaboratively
addresses the significant challenges ahead.

Tribal Water Study:
An Overview

The Ten Tribes Partnership, in its foreword, stated that
in addition to producing technical information, the Tribes
had other goals. First, they wanted to better understand
how, at present, the Study’s water use scenarios

fit into the overall scheme of Colorado River Basin
management. Second, they wanted to know how future
development of tribal water resources will affect other
water users who are now using water to which a tribe
may hold legal title, but which the title-holding tribe has
not yet developed for its own use. Finally, they wanted
to assess--to the extent present information allows--
the role future development of tribal water rights will
have on Basin operations. The Ten Tribes Partnership
hopes the Study resolves some uncertainty about how
tribes perceive the future for their water uses, and
establishes a baseline of information for discussions
and development of relationships among tribes, states,
federal government, water managers, and water users
throughout the Basin.

The Study Report is available at:

https://www.usbr.gov/Ic/region/programs/crbstudy/
tribalwaterstudy.html
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Background

In 2012, Reclamation, in partnership with the seven
Colorado River Basin States' and in collaboration with
a wide spectrum of stakeholders, published the most
comprehensive study of future Basin water supply
and demand ever undertaken. The Colorado River
Basin Water Supply and Demand Study (Basin Study)’
defined current and future imbalances in water supply
and demand in the Basin over the next 50 years and
developed and analyzed options and strategies to
resolve those imbalances.

The Basin Study confirmed that, in the absence of
timely action, there are likely to be significant shortfalls
between projected water supplies and demands in the
Basin in coming decades that are likely to affect each
sector (for example, agricultural, municipal, industrial,
and environmental) dependent on the Colorado River
and its tributaries. The Basin Study also confirmed that a
wide range of solutions are needed to mitigate and adapt
to such shortfalls.

Recognizing the importance of integrating tribal
perspectives in addressing Colorado River planning

and management challenges, Reclamation and the Ten
Tribes Partnership initiated the Study in 2014. The Tribal
Water Study built on the technical foundation of the
Basin Study and advanced critical information beyond
the limited assessment of tribal water in the Basin Study.

The Tribal Water Study assessed, for Partnership Tribes,
their tribal water supplies, documented current water
use on their Reservations, projected future development
of tribal water, and identified tribal challenges and
opportunities associated with the development of tribal
water considering the future projected water supply and
demand imbalances documented in the Basin Study.

The Study Report, published in December 2018, was
developed and written jointly by Reclamation and the
Partnership Tribes who both went to great effort to
present information that is accurate and descriptive of
the views of the Partnership Tribes. Although the Study
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Ten Tribes Partnership

The Ten Tribes Partnership was formed in 1992
by ten federally recognized tribes with federal
Indian reserved water rights in the Colorado
River or its tributaries. Five member tribes are
located in the Upper Basin (Ute Indian Tribe,
Southern Ute Indian Tribe, Ute Mountain Ute
Tribe, Jicarilla Apache Nation and Navajo Nation)
and five are in the Lower Basin (Fort Mojave
Indian Tribe, Chemehuevi Indian Tribe, Colorado
River Indian Tribes, Quechan Indian Tribe and
Cocopah Indian Tribe). While not all federally-
recognized tribes in the basin are members of the
Ten Tribes Partnership, the Partnership Tribes
have reserved water rights, including unresolved
claims, to divert nearly 2.8 million acre-feet of
water per year from the Colorado River and its
tributaries. In many cases, these rights are senior
to other uses.

The vision statement for the Partnership states:

Water is life. Water is the giver and sustainer of
life. Water is a sacred and spiritual element to the
Tribes of the Partnership. The Creator instilled in
the First Peoples the responsibility of protecting
the delicate, beautiful balance of Mother Earth for
the benefit of all living creatures. The Partnership
will embrace and own the stewardship of the
Colorado River and lead from a spiritual mandate
to ensure that this sacred water will always be
protected, available and sufficient.

identified potential legal and policy issues related to
tribal water development and potential opportunities
related to the future development of tribal water and
future Colorado River uncertainties, the Study viewed
tribal water in the context of the current Law of the River.’
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Key Findings

The Study highlights the following observations,
concerns, and considerations:

* The Study revealed disparities among the Partnership
Tribes, and between the Partnership Tribes and
other water users in the Basin. These disparities have
created barriers to the full development of federal
Indian reserved water rights that include access to
funding and capital markets for development, the lack
of - and poor condition of - existing infrastructure, the
number of tribal members and reservation residents
without access to clean drinking water and adequate
sanitation, and legal restrictions.

Partnership Tribes have reserved water rights,
including unresolved claims, to divert nearly 2.8
million acre feet of water per year from the Colorado
River and its tributaries. These rights are, in

general, the most senior water rights in the Basin and
therefore some of the most protected from shortage.
However, some tribal lands and many people living
on the tribal reservations do not have water security.
Tribal communities are among the most economically
depressed and impoverished in the Basin. Water is
only one factor in this economic disparity, but when
thousands of residents on tribal lands lack access to
clean water and adequate sanitation, the path out of
poverty is more difficult.

The Study documented each Partnership Tribes’
anticipated development and use of reserved

water rights and identifies trends for full tribal

water development. The different trends indicate

the anticipated rate at which such development might
proceed. None of the Partnership Tribes currently

has the basic infrastructure or legal and administrative
flexibility to fully use or realize the full economic value
of its reserved water rights. It has been more than 50
years since the United States Supreme Court decision
Arizona v. California’, yet some Partnership Tribes still
do not have their water rights fully quantified.
However, the Partnership Tribes expect that all
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reserved water rights in the Basin will be recognized
and resolved over time.

The Study also provided a technical analysis of the
potential effects of the full development of tribal
water. The Partnership Tribes anticipate that this
effort will promote cooperation and coordination with
other Basin stakeholders as we address challenges
related to growing demands and the potential for
reduced supplies and imbalances in the Colorado River
System. Government-to-government coordination
among tribal, federal, and state governments and
cooperation with other Basin water users are the
preferred and most effective pathways.

The Study analyzed the effects of the Partnership
Tribes’ water development within the Basin, as applied
in the Colorado River Simulation System (CRSS), the
commercial software RiverWareTM, and the state of
Colorado’s StateMod program. The goal of the
modeling was to provide a sound technical basis

and projection of the likely future scenarios for tribal
development in the Basin.

Although many of the Partnership Tribes do not
currently use all their reserved water rights and

have not developed the yet unquantified water rights,
such tribal water does not go unused. The Basin Study
confirmed that, in the absence of timely action, there
are likely to be significant shortfalls between projected
water supplies and demands in the Basin in coming
decades. The full development of reserved water
rights for tribal benefit will widen this gap; however,
the modeling indicates that the effect of tribal water
development in the Basin is not as significant as full
development of the state apportionments in the Upper
Basin and the projected effect of climate variability.

A decade ago, Reclamation and the Basin States
recognized the need for flexibility in the operations

of the system with the adoption of the 2007 Record

of Decision for Colorado River Interim Guidelines for
Lower Basin Shortages and Coordinated Operations
for Lake Powell and Lake Mead. Mechanisms developed
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for Reclamation contractors and state-based water
rights in some cases do not easily adapt to federal
Indian reserved water rights held by Tribes. The Study

demonstrates the need to develop flexible mechanisms

for the use of tribal water throughout the Basin,

such as off reservation use of tribal water, particularly
in times of shortage. Some Upper Basin Tribes have
this flexibility through their water settlements, and

the Quechan Tribe has a forbearance agreement

with a California contractor. After review of the Study’s

analysis, the Partnership Tribes strongly believe and
conclude that all tribes need similar flexibility. Without
such flexibility, other water users who currently rely
on unused tribal water may be required to adjust to
reduced supplies as tribes increase or fully develop
their reserved water rights.

« The Study identified challenges and opportunities for
full development of reserved water rights. Addressing
the administrative and legal constraints that create
disparities in water development and use are priorities
for the Partnership Tribes, as doing so holds the
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greatest potential to benefit the Partnership Tribes
and other water users in the Basin. The Partnership
Tribes are committed to developing their water
resources and exploring opportunities to partner with
the federal government, states and other water users.
Where the Partnership Tribes are unable to develop
their water resources to receive the full economic
benefit of their rights within existing laws, the Tribes
will work with other Basin stakeholders to pursue
policy, regulatory, and statutory changes.

Priority Actions

Table 9-A from the Tribal Water Study identifies the
Partnership Tribes' priority actions to address the
water use challenges identified in the Study. Potential
future actions to fulfill Reclamation’s commitments to
increase opportunities for tribes to develop, manage,
and protect their water and related resources are also
identified. Reclamation will work with the Partnership
Tribes to identify near-term activities to help address

the water challenges in the Colorado River Basin.

TABLE 9-A from Tribal Water Study

Opportunities for Potential Future Action Identified by the Ten Tribes Partnership and the Bureau of Reclamation.

The ordering of these lists does not imply a priority.

Category Ten Tribes Partnership

Bureau of Reclamation

Recognition and « Fully adjudicate or otherwise secure full legal recognition of federal Indian | + Work with agencies and tribes to prioritize the identification
Use of Federal reserved water rights in the Basin. of legal, policy, and regulatory constraints to full use of tribal
Indian Reserved « The Partnership Tribes will pursue appropriate legal, policy and water.
Water Rights in the regulatory avenues which allow tribes the flexibility to fully use their « Explore opportunities that enhance tribes’ ability to put their
Basin water and realize full economic benefit therefrom. water to full beneficial and economic use.
Data Collection and | « Seek to implement state-of-the-art technology for collecting tribal water « Explore developing or revising models to incorporate a finer
Tools for Water supply and use data. spatial resolution than is currently represented in CRSS,
Management « Develop coordinated and accurate water accounting systems among which would more accurately locate tribal diversions.
Partnership Tribes, state and federal entities in the Upper Basin. « Explore developing the capability to track senior priority
* Refine CRSS to account for water use by the Partnership Tribes on a finer federal Indian reserved water rights of the Partnership
spatial resolution and to improve the understanding of the specific areas Tribes and their use on a per-user basis.
of the Basin likely to experience effects of future state and tribal water « Facilitate coordinated and defensible water accounting
development. throughout the Basin.
» Work with state and federal partners to install additional stream flow « Assist tribes to develop state-of-the-art technology to help
gages using cost-sharing agreements among the Partnership Tribes, with monitoring and measuring water supply and use data.

U.S. Geological Survey, Reclamation, BIA, and state entities to further
the understanding of the effects of changing water supply on Partnership
Tribes and future water development to non-tribal users.
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TABLE 9-A Study

Category

n Tribes Partnership

Continuous and
Sustainable Funding

* Use existing studies and conduct additional economic and engineering
assessments as needed to determine long-term tribal water
infrastructure needs.

« Explore options for generating dedicated revenue to finance
infrastructure development and operation, maintenance and replacement
costs. This could include:

* Determining whether operation and maintenance (O&M) fees
and project funding for tribal and BIA-managed facilities are
adequate to maintain irrigation facilities; and

« Evaluating opportunities to increase tribal management and
oversight of BIA Indian irrigation projects.

» Enhance access of Partnership Tribes to WaterSMART and other federal
funding programs, including establishing tribal waivers for cost-share
matching funds.
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Bureau of Reclamation

» Conduct comprehensive outreach to ensure that tribes are
informed of Reclamation’s technical assistance programs
and WaterSMART funding opportunities.

Partner with other federal agencies to understand and
communicate funding opportunities available to tribes

to develop the expertise, funding and/or resources

for comprehensive water management planning and
implementation. Facilitate enhanced coordination among
existing programs, such as with U.S. Department of
Agriculture.

Explore ability to build tribal capacity regarding grant
writing to increase competitiveness when applying for
federal assistance.

Environmental
Water Uses

» Work with state and federal partners to ensure that environmental flows
are included in water management plans to help protect ecosystems and
cultural values.

» Work with federal partners to address the Partnership Tribes’ preferred
approach of including existing Indian reserved water rights and future
settlements in the environmental baselines developed as part of
Endangered Species Act Section 7 consultations with the U.S. Fish and
Wildlife Service so tribes are not disproportionately burdened with further
compliance.

Investigate opportunities for tribes to participate in water
management for the protection or restoration of flows for
environmental, recreational, and cultural purposes.

Partnerships

« Establish mechanisms with federal partners to include tribes in the
formal and informal discussions among the Basin States and between
the Basin States and DOI concerning the management and operation of
the Colorado River.

« Work to obtain tribal participation with the Upper Colorado River
Commission.

« Work to obtain greater tribal input in Reclamation’s long-term planning
for the Lower Basin.

« Work with federal, state and local governments to include tribal
representation in water management agencies.

« Foster and strengthen stakeholder relationships with non-governmental
organizations working within the Basin.

« Foster and strengthen stakeholder relationships to facilitate local and
regional planning as future tribal water development occurs.

« Create model programs for tribal development in cooperation with
neighboring communities and entities.

Build on the momentum and dialogue of the Tribal Water
Study to increase the effectiveness of partnerships when
new challenges and opportunities arise.

Facilitate planning efforts among Basin water users,
stakeholders, and tribes to develop regional and local water
management solutions, thereby reducing the likelihood of
conflict.

Facilitate tribal involvement with DOI/Reclamation and Basin
States discussions concerning management and operation of
the Colorado River System.

Continue to improve relations with tribes at a regional and
local level with respect to water issues of mutual concern.
Foster and strengthen stakeholder relationships with non-
governmental organizations working within the Basin.

Conservation * Develop and implement on-reservation conservation measures « Continue to include tribes as additional drought mitigation
and Drought consistent with protecting the full extent of Indian reserved water rights tools are explored in the Basin, including infrastructure
Management for tribal benefit. improvements.
« Develop tribal drought management plans including response actions « Explore opportunities to assist tribes in water conservation
consistent with tribal priorities for the use of their water rights. efforts and system efficiency improvements, including
targeted outreach and partnerships.
« Increase the integration of water/energy-efficiency programs
and resource planning.
Educational * Seek venues to educate all Basin stakeholders about Indian reserved « Assist tribes to increase their capacity in water management,
Opportunities water rights and development. including partnering with other federal agencies providing

* Partner with existing educational programs or develop new programs to
teach or enhance farming and ranching techniques, and create related
job opportunities.

* Partner with existing programs or develop new programs to encourage
and train tribal participants in operating, monitoring, maintaining and
replacing agricultural irrigation systems and municipal sanitation and
distribution systems. Existing programs include:

» WaterOperator.org
« Native American Water Masters Associations (NAWMASs)
* BIA Water Resources Technician Training Program

« Establish an online mechanism to provide a central location for

Partnership Tribes to learn about educational and funding opportunities.

water-related training and services for tribes.
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Endnotes

L Arizona, California, Colorado, Nevada, New Mexico, Utah, and Wyoming

2 https://www.usbr.gov/lc/region/programs/crbstudy/finalreport/index.html

3 The treaties, compacts, decrees, statutes, regulations, contracts and other legal documents and agreements applicable to the allocation, appropriation, development, exportation
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and management of the waters of the Colorado River Basin are often collectively referred to as the Law of the River. There is no single, universally agreed upon definition of the
Law of the River, but it is useful as a shorthand reference to describe this longstanding and complex body of legal agreements governing the Colorado River.

4 Arizona v. California, 373 U.S. 546 (1963).

For More Information

The Water & Tribes Initiative was catalyzed in 2018 to
enhance the capacity of tribes to advance their needs
and interests with respect to water management in the
basin, and to advance sustainable water management
through collaborative decision-making. The Initiative is
guided by a broad-based Leadership Team and funded
through in-kind contributions of tribes and many other
people as well as funding from the Babbitt Center

for Land and Water Policy and the Walton Family
Foundation. For more information, please go to
http.://naturalresourcespolicy.org/projects/water-
tribes-colorado-river-basin.php.

Leadership Team

Bidtah Becker, Navajo Tribal
Utility Authority

Leland Begay, Ute Mountain Ute

Lorelei Cloud, Southern Ute Tribe
Maria Dadgar, Inter Tribal Council

of Arizona
Jason John, Navajo Nation

Nora McDowell, Fort Mojave
Indian Tribe

Margaret Vick, Colorado River
Indian Tribes

Jay Weiner, Quechan Tribe

Anne Castle, Getches-Wilkinson
Center, University of Colorado

Peter Culp, Culp & Kelly

Julia Guarino, Western
Environmental Law Center

Jason Robison, University of
Wyoming, College of Law

Colby Pellegrino, Southern
Nevada Water Authority

Tanya Trujillo, Colorado River
Sustainability Campaign

Garrit Voggesser, National
Wildlife Federation

John Weisheit, Living Rivers

Terry Fulp, Bureau of
Reclamation (ex-officio)

Mike Wight, Catena
Foundation (ex officio)

Daryl Vigil, Jicarilla Apache
Nation, co-facilitator

Matthew McKinney, Center
for Natural Resources &
Environmental Policy,
co-facilitator

Enhance Tribal Capacity and Advance Sustainable Water Management | 6



